Answers to the questions from the Spanish General Council of the Judiciary


1)   Are there any specific provisions in your legal system regarding the enforcement of judgments and decisions issued by the European Court of Human Rights in those cases pertaining to applications against your country? Please outline the internal process for the enforcement of ECHR decision and specify the piece or pieces of legislation where this process is regulated.
The Republic of Poland is represented before the European Court of Human Rights by the Plenipotentiary of the Minister of Foreign Affairs for cases and proceedings before ECHR. Deputy Plenipotentiary for coordination of exercising ECHR judgments, subordinate to the Plenipotentiary, is responsible for coordination of ECHR judgments. The coordination takes place, inter alia, via inter-departmental Panel for the European Court of Human Rights whose activities are chaired by the aforementioned Plenipotentiary. 

Exercising an ECHR’s judgment by a state contains in implementation of measures adjudicated therein:

- individual measures, i.e. usually paying, in the complainant’s favour, an appropriate amount adjudicated under the ruling – this part of the judgment is exercised by MFA quickly and promptly, as well as removal of breach (e.g. guarantee to an accused person staying in an over-packed cell, to place him in conditions concordant to the Convention standards); competent departments are involved in such activities;

- general measures – permanent removal of cause to violation of the Convention, usually by change of appropriate law or practice. Particular departments are responsible for exercising of such activities.

Committee of Ministers of the Council of Europe is performed by the Secretariat of the Council of Europe, within the frame of which operates the Department for Execution of Judgements. Within the frame of the secondment institution, from the beginning of December 2012 r., a judge supported by the MFA has been seconded to the aforementioned Department.
Under the Order No. 73 of the President of Council of Ministers of 19 July 2007 on establishment of the Panel for European Court of Human Rights an inter-departmental Panel for European Court of Human Rights has been established as a consultative and advising body at the President of the Council of Ministers, whose tasks cover, inter alia, monitoring of performance of the  Government Activities Program on execution of the Judgments of the European Court of Human Rights towards the Republic of Poland, on the basis of quarterly reports by competent ministers and analysis of potential problems. Under the Order No. 20 of the President of the Council of Ministers of 8 March 2013 amending the abovementioned Order, the Panel for European Court of Human Rights has been entrusted with monitoring of execution of the Court’s judgments towards Poland, on the basis of information regarding execution of judgments presented by competent ministers out of their own initiative or upon the request from the Minister competent for foreign affairs, as well as analysing potential problems. 

2)   Are there any provisions in your legal systems on the basis of which a single judge to whom a case has been allocated can apply for the re-allocation of that case to a panel of judges (composed by him/herself and other additional judges or otherwise) when that judge has the view that his judicial independence can be compromised if he/she adjudicates the case sitting as a single judge and not as a member of a panel of judges? Please specify under which circumstances is this possible and what is the procedure for the re-allocation of the case to a panel of judges.

The Constitution of the Republic of Poland contains, in Art. 45 thereof, a significant rule defined as right to court. At the same time it is stated therein that everyone has the right to a fair and public hearing of his case, without undue delay, before a competent, impartial and independent court. Moreover, in Art. 178 of the Constitution the rule of judges’ independence has been regulated. Judges’ independence is fundamentally guaranteed by the fact that a judge is subordinated only to the Constitution and acts of law. Judges’ personal independence may be examined both in positive and negative aspects. Positive aspect means that a judge keeps his impartiality, taking decisions independently, acting according to law, his own conscience and personal conviction. On the other hand, negative aspect means inadmissibility to make an attempt for any outer influence for the purpose of a specific adjudicating of the case. 

Court’s independence is among the basic rules of every Polish court proceeding. Institution of disqualification of a judge, established in the law provisions, is strictly connected to the judge’s status and his performance of important public function. Disqualification of a judge is intended to ensure the judge’s absolute impartiality when settling a case.

Disqualification of a judge ex lege has been legislatively regulated both in penal and civil court proceedings. According to Art. 40 of the Penal Procedure Code disqualification ex lege covers participation in the whole proceeding. Hence, the disqualification covers not only adjudicating at a hearing but also issue of any decisions and orders related to course of proceeding in the instance concerned. Law provisions on ex lege disqualification of a judge are of exceptional character as regarding situations being exception to general rules that every judge is competent to adjudicate in a case subjected to jurisdiction of his court. Neither extending interpretation nor interpretation per analogiam is admissible. Enumeration in Art. 40 of the Polish Penal Procedure Code is of exhaustive character and is a limited catalogue.

A judge is disqualified from conducting a case where:

1. the case regards the judge directly,

2. a judge is party’s or aggrieved’s or their defendant’s, attorney’s or legal representative’s spouse, or lives together with either of those persons,

3. the judge is a direct kin or relative, or collateral relative up to the relation between children of siblings of persons specified in point 2 or is connected to one of those persons with bonds of adoption, custody or guardianship,

4. a judge has been a witness to a deed subject to the proceeding or has been heard as a witness or an expert in the course of the case,

5. the judge took part in the proceeding as a prosecutor, defendant, attorney, legal representative of a party, or conducted initial proceeding,

6. a judge participated in issue of a ruling subjected to appeal or issued an order subjected to appeal,

7. a judge took part in issue of a ruling that has been deleted,

8. a judge took part in issue of a ruling objected against, 

9. the judge led mediation.

In addition, a judge who participated in issue of a ruling subjected to application for resumption of a proceeding or appealed against in the course of cassation, cannot adjudicate in respect to such application or cassation.

If the judge himself states existence of premises causing his disqualification ex lege, he shall file a written declaration on excluding him from the proceeding. Such declaration is an act not to be controlled by the court. Moreover, disqualification may take place ex officio or upon the party’s application.

Second possibility to disqualify a judge from the adjudicating panel according to a penal proceeding has been provided under Art. 41 §1 of the Polish Penal Procedure Code. It states that a judge is disqualified in the case of circumstances that may cause reasonable doubts on the judge’s impartiality in the case concerned. Such provisions admits disqualification of a judge because of situation in life not provided in legislative way. Non-disqualification of a judge upon the judge’s initiative or refusal to disqualify him upon the parties’ application in the case of existence of the abovementioned premises may constitute basis for appeal and cancellation of the ruling appealed against. 

The abovementioned law provisions guarantee meeting the rule of procedural objectivity, for which the institution of disqualification of a judge is crucial. Beside that, the judge and the parties are provided with peace of mind, because of avoiding conflict between interests of a judge as an individual person and priority interest of judiciary, represented by judges, which should prevail.

Civil Procedure Code also admits two types of disqualification of the judge: ex lege (iudex inhabilis) and upon the party’s application (iudex suspectus).

Under Art. 48 § 1 of the Civil Procedure Code a judge is disqualified ex lege in the following cases:

1. to which he is a party or such a legal relationship exists between him and one of the parties, that the outcome of the matter may influence his rights and duties,

2. concerning his spouse, direct relative or relative by affinity in direct line, collateral relatives up to fourth degree and collateral relatives by affinity up to the second degree,

3. concerning a person in an adoptive, custody or guardianship relation with the judge,

4. in which he was or still is an attorney or was either party’s legal adviser,

5. in which, in the lower instance, he participated in issue of the ruling subjected to appeal, as well as in cases regarding validity of an act of law made with the judge’s participation or settled by the judge or in cases in which the judge took part as a prosecutor,

6. for damage caused by issue of legally valid unlawful ruling, if the judge took part in issue of the ruling. 

§ 2. Reasons for disqualification survive termination of marriage, adoption, guardianship or custody constituting reason for such termination.

§ 3. A judge who took part in issue of a ruling covered with complaint for reopening, cannot adjudicate with regards to the complaint.

Another type of disqualifying a judge (iudex suspectus) contains disqualifying him upon his or party’s application, notwithstanding premises specified in Art. 48 § 1 of the Civil Procedure Code. Such application may be filed in situations which may be followed by an objective suspicion of the judge’s non-impartiality. Such application is filed in writing or in oral form to the minutes with the court, in which the case is currently conducted. Art. 51 of the Civil Procedure Code imposes on a judge an obligation to inform the court on circumstances justifying his disqualification and to withhold from participation in the case.

Interpretation of this law provision may be followed by significant doubts at identifying circumstances that might cause conjecture on the judge’s non-impartiality in the given case. Such circumstances may be assessed from the point of view of personal and emotional relations between the parties and the judge, e.g. kinship, or mutual proprietary or credit connection. 

In case of filing such an application, a ruling is issued by a panel of three professional judges, and the judge is obligated ex lege to make appropriate explanation with respect to the application.
Where a party re-files an application for disqualification of a judge on the basis of the same circumstances or an application obviously unfounded, such application is rejected without necessity for explanations made by the judge subjected to the application concerned. The rulings may be issued during meetings in camera.

Institution of disqualification of a judge has been similarly regulated in administrative court proceeding, in Art. 18-22 of the Act on the Law on Proceeding before Administrative Courts. 

To sum up it must be stated that institution of disqualification of a judge, both under the law provisions and upon an application is aimed to keep impartial character of a court proceeding. 
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